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property is held, in Boslock v. Sams (Md. ), 59 L. R. A. 282, not to cover an 
ordinance authorizing the refusal of permits for the erection of buildings unless 
they are to conform in size, character, and appearance to those previously 
erected in the same locality, and to be such as will not tend to depreciate the 
value of surrounding property. 

Pleading — Sufficiency of Allegations. — A general allegation of negli- 
gence, while good against a general demurrer, is held, in King v. Oregon Short 
Line B. Co. (Idaho), 59 L. R. A. 209, not to be good against a demurrer on the 
ground of uncertainty, under a statute requiring the plaintiff to make a state- 
ment of the facts constituting the cause of action, in ordinary and concise lan- 
guage. 

The other authorities on the sufficiency of general allegations of negligence 
are collated in an exhaustive note to this case. 



Rights of Navigation — Obstruction — Act of Congress. — The right to 
obstruct a navigable stream by an upheaval of plastic clay, caused by the pres- 
sure of a railroad embankment near the river, is held, in Northern P. R. Co. v. 
United States (C. C. App. 8th C. ), 59 L. R. A. 80, not to be granted by an act 
of Congress authorizing the construction of the railroad parallel to the river, 
where the existence of the clay was unknown to Congress, and the result was not 
foreseen by anyone. 

With these cases is a note on the right to obstruct or destroy rights of navi- 
gation. 

Interlocutory Order — Failure to Enter — Judgment — Demurrer to 
Evidence — Railroads — Accident at Crossing. — An interlocutory order, 
omitted to be entered by neglect or inadvertence on the part of the clerk of a 
court, may be ordered by the court to be entered nunc pro tunc, by way of amend- 
ment, so as to make the record show what has actually transpired in the cause, 
upon clear and satisfactory evidence, consisting of uncontradicted affidavits, and 
papers filed, and orders entered in the cause. 

A mere announcement by a judge in court of his opinion to sustain a demurrer 
to evidence, without an order or direction to the clerk to enter judgment ac- 
cordingly, is not a sufficient rendition of judgment to warrant the entry of it as 
final judgment nunc pro tunc, when it further appears that absence of counsel 
was the reason for not ordering it to be entered at the time of the announce- 
ment. 

By demurring to the evidence, the demurrant admits, in favor of the demur- 
ree, all inferences of fact that may be fairly deduced from the evidence. 

V., having knowledge of the negligent practice of a railroad company in 
making "flying switches" over a street crossing, came to the crossing on a 
starlit but moonless night, just as an engine was approaching, and, after waiting 
for it to pass, stepped upon the side track on which the cars following the engine 
were, and was struck and injured by a box car, so following, without a light or 
person on it, and without any signal having been given. V. and his father, 
who was with him, testify that, after the passage of the engine and before pro- 
ceeding, they looked down the track for cars, and saw none. As to the extent 
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of the darkness, and whether lights in a passenger coach at the rear of the box 
cars could or ought to have been seen by them, the evidence is conflicting and 
uncertain. Held, that, on demurrer to the evidence, judgment was properly 
rendered for the plaintiff. — Vance v. Bavenswood etc. Ry. Co. ( W. Va. ) , 44 S. E. 461 . 



Accident Insurance — Physical Examination — Misconduct of Agknt — 
Liability of Insurer — Weight of Evidence. — Only a right of examination, 
as to an injured person entitled to a weekly indemnity under an accident insur- 
ance policy, is conferred upon the company issuing the policy, by the following 
clause contained therein: " Any medical adviser of the company shall be allowed 
to examine the person or body of the insured in respect to any injury or cause 
of death in such manner and at such times as he may require." 

The relation of master and servant subsists between the company and its 
medical adviser in the exercise of such right of examination, and the company 
must answer for injuries resulting from the negligence or misconduct of its agent 
in the premises. 

Though the insured is not bound to submit to such examination, and may 
refuse at the risk of loss of his indemnity, or of litigation on account of his 
refusal, he may submit to it without losing his right to exact care and skill in 
its exercise; and it is no defense to his action that he consented to examination 
in a particular manner, if he did so in pursuance of a request or demand that it 
be so made. 

Between the physician and the insured, in such case, the law governing the 
relations of physician and patient does not apply. 

Where the injury of the insured is a sprain of the foot, requiring a plaster 
cast or similar appliance to hold the injured ligaments in place until they heal 
or regain strength, and the agent, in making the examination, removes, and 
fails to replace, such appliance, and injury results therefrom, he is guilty of 
negligence for which his principal must answer in damages. 

The court properly refuses an instruction to the effect that the jury, in passing 
upon the testimony of a party, may take into consideration his situation and 
interest in the result of the verdict and all the circumstances surrounding him, 
and give to it only su .i weight as they may deem it fairly entitled to, wh ti a 
witness against him is deeply interested in a moral sense, and no such direction 
as to his testimony is included. — Tompkins v. Pae. Mut. Life Ins. Co. (W. Va.), 
44 S. E. 439. 



